ADDENDUM B

DEPARTMENT OF CONSUMER AFFAIRS
Title 16. OSTEOPATHIC MEDICAL BOARD OF CALIFORNIA

PROPOSED REGULATORY LANGUAGE
Continuing Education Requirements and Citations and Fines

The amendment format is as follows: Existing language remains unchanged; proposed
changes to regulation text are indicated in single underline for additions and single

strikethrough-for deletions.

The Osteopathic Medical Board of California hereby proposes to amend its regulations
in Sections 1635, 1636, 1638,1641, 1659.30, 1659.31, 1659.32, 1659.33, 1659.34 and
1659.35, and repeal Sections 1639 and 1640 of Division 16 of Title 16 of the California
Code of Regulations to read as follows:

§1635. Required Continuing Medical Education (CME).

(a) Each osteopathic physician and surgeon submitting the tax and registration fee shall
submit satisfactory proof to the Board of ongoing compliance with the provisions of this
article at the times specified herein.

(b) Commencing-January-1-1989,-a As a condition of renewal, each osteopathic
physician and surgeon shal-complete-150-hours-within-a-three-year-period shall

complete the continuing medical education (CME) requirements set forth in Section
2454.5 of the Code and this section during the two years immediately preceding their
license expiration date, unless otherwise provided in this section. to-satisfy-the CME
requirement: tThis three two-year period is defined as the “CME requirement period.”
Each osteopathic physician and surgeon shall provide satisfactory documentation of

their CME completion to the Board as specified in Section 1636.

heensed—en—er—befere—éanua%A—%Q— For Fthose osteopathic physicians and surgeons
licensed subseguentto on or after January 1, 4—9892023 the |n|t|al CME reqwrement

period
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ADDENDUM B

commencing the first full calendar year subsequent to initial licensureshall be from the

date of initial licensure to the first license expiration date. Subsequent three-two-year
CME requirement periods shall not include CME earned during a preceding three-two-
year CME requirement period.

(d) In addition to meeting the requirements of subsection (b), as a condition of renewal,
unless otherwise exempted as specified in this section, all osteopathic physicians and
surgeons shall complete the following:

(1) a one-time, 12-hour CME course in pain management and the treatment of
terminally ill and dying patients meeting the requirements of this section and
Section 2190.5 of the Code within four years of their initial license or by their
second renewal date, whichever occurs first.

(A) Ataminimum, course content for a course in pain management and the
treatment of terminally ill and dying patients shall include the practices for
pain management in medicine, palliative and end-of-life care for terminally
ill and dying patients, and the risks of addiction associated with the use of
Schedule Il drugs.

(B) For the course component involving the risks of addiction associated with
the use of Schedule Il drugs mentioned in subsection (d)(1)(A), at a
minimum, the course content shall include regulatory requirements for
prescribers and dispensers, strateqgies for identifying substance use, and
procedures and practices for treating and managing substance use
disorder patients.

(C) CME hours earned in fulfillment of this requirement shall be counted by
the Board towards the total CME hours each osteopathic physician is
required to complete during each CME requirement period as provided by
Section 2454.5 of the Code.

(2) a course on the risks of addiction associated with the use of Schedule Il drugs
that contains, at a minimum, the course content specified in subsection (d)(1)(B).

(A) CME hours earned in fulfillment of this requirement shall be counted by
the Board towards the total CME hours each osteopathic physician is
required to complete during each CME requirement period as provided by
Section 2454.5 of the Code.

(B) The Board shall deem this requirement to be met for the applicable CME
requirement period if the osteopathic physician completed the 12-hour
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CME course specified in subsection (d)(1) during that CME requirement
period.

(e) Osteopathic physicians and surgeons (“physicians”) meeting any of the following

criteria at the time of renewal shall be deemed exempt from the requirements of
subsection (d)(1):

1) Physicians practicing in pathology or radiology specialty areas as required
by Section 2190.5 of the Code,

(2) Physicians not engaged in direct patient care, meaning no personal or
face-to-face interaction with the patient, including health assessments,
counseling, treatments, patient education, prescribing or administering
medications, or any task authorized by the Act or described in Sections
2051 or 2052 of the Code that involves personal interaction with the

patient,

3) Physicians that do not provide patient consultations, or,

4) Physicians that do not reside in the State of California.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p. xciii), Section
1; and Sections 2018, 2190.5, 2454 .5 and 3600-1, Business and Professions Code.
Reference: Section 2190.5, 2452, 2454 .5, Business and Professions Code.

§1636. Continuing Medical Education Progress-Report Documentation.

(a) Osteopathic Pphysicians and surgeons shall report the total number of continuing
medical education (CME) hours as provided in subsection (b) to the Board with the

renewal application.Fhis-may-be-accomplished-by:

N
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(b) For the purposes of Section 1635, satisfactory documentation shall mean a written

statement to the Board, signed and dated by the osteopathic physician and surgeon
(“licensee”), that includes disclosures of all of the following:

(1) The following personally identifying information:

(A) Licensee’s full legal name (first, middle, last, suffix (if any)),

(B) Licensee’s license number,

(C)Mailing address,

(D) Telephone number; and,

(E) Email address, if any.

(2) Whether during the two years immediately preceding their license expiration date,

the licensee completed a minimum of 50 hours of American Osteopathic Association
(AOA) CME, of which at least:

(A) 20 hours were completed in AOA Category 1 CME as defined in Section 2454.5
of the Code, and,

(B) the remaining 30 CME hours were earned for coursework accredited by either
the AOA or the American Medical Association (AMA).

(3) Whether within four years of their initial licensure or by their second renewal, the
licensee completed a one-time 12-hour CME course in the subjects of pain
management and the treatment of terminally ill or dying patients (“pain management
course”) as specified by Section 1635.
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(4) If the licensee has not completed the pain management course referenced in
subsection (b)(3), whether the licensee meets any of the following criteria:

(A) The licensee is practicing in pathology or radiology specialty areas,

(B) The licensee is not engaged in direct patient care as defined in Section 1635,

(C)The licensee does not provide patient consultations, or,

(D)The licensee does not reside in the State of California.

(5) Whether during the two years immediately preceding their license expiration date,
the licensee completed a course on the risks of addiction associated with the use of
Schedule Il drugs as specified in Section 1635, including a course in pain management
as referenced in subsection (b)(3).

(6) A certification by the licensee under penalty of perjury under the laws of the State of
California that all statements made in response to disclosures required by subsections
(b)(1)-(5) are true and correct.

(c) Licensees who have reported CME compliance as specified in this section shall be
subject to random audit of their CME hours. Within 65 days of the date of the Board’s
written request, those licensees selected for audit shall be required to document their

compliance with the CME requirements of this article and shall be required to respond
to any inquiry by the Board regarding compliance with this article and/or provide to the
Board the records retained pursuant to subsection (d).

(d) Each licensee shall retain documents demonstrating compliance as provided in this
subsection for each CME requirement period for six years from the completion date of
the course(s) claimed as credit towards satisfaction of the requirements of Section
1635. Those licensees selected for audit shall be required to submit documentation of
their compliance with the CME requirements as specified by this article. Documents
demonstrating compliance include any of the following:

(1) A copy of their individual CME Activity Summary report as compiled from
documents submitted to the AOA’s Continuing Medical Education Program by
both sponsors and the licensee which includes, at a minimum, all of the following
on official AOA letterhead or other document issued by the AOA bearing an AOA

insignia:

(A) Licensee’s name;

(B) Licensee’s license number, and,
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(C) All CME course credits reported to the AOA during the relevant CME reporting
requirement period, including: (i) CME course or activity name, (ii) CME
sponsor/provider name, (iii) CME credit type (e.q., Category type, for example
Category 1A or 1B), (iv) CME credit hours earned or each course or activity by
the licensee and submitted by the licensee for AOA approval, (v) all credits
applied or accepted by the AOA by course or activity, (vi) and completion dates
for each CME course or activity.

(2) Copies of any transcripts or certificates of completion from a CME course
provider accredited by the AOA or AMA which list, at a minimum, all of the

following:

(A) the name of the licensee,

(B) the title of the course(s)/program(s) attended,

(C)the amount of CME credit hours earned,

(D)the dates of attendance,

(E) the name of the CME provider, and,

(F) For AOA accredited courses, CME credit type (e.q. Category type, for
example Category 1A or 1B).

(3) For AMA accredited CME course hours earned, reports from any CME course
provider accredited by AMA, to be furnished by the licensee, and listing at a
minimum:

(A)the name of the licensee,

(B) the title of the course(s)/program(s) attended,

(C)the amount of CME credit hours earned,

(D)the dates of attendance, and,

(E)the name of the CME provider.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p. xciii), Section
1; and Sections 2018 and 3600-1, Business and Professions Code. Reference:
Sections 2190.5,-and 2452 and 2454.5, Business and Professions Code.
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§1638. CME Requirement for Inactive Certificate.
(a) The holder of an inactive certificate is exempt from CME requirements.

(b) In order to restore a certificate to active status the licensee shall have completed a
minimum of 20 hours Category 1-A as defined by the American Osteopathic Association
(AOA) during the 12-month period immediately preceding the licensee’s application for
restoration.

o} CME . efinad.| ions 1635 (),

NOTE: Authority cited: Osteopathic Act (initiative Measure, Stats. 1223, p. xciii), Section
1: and Sections 2454.5, and 3600-1, Business and Professions Code. Reference:
Sections 704, and 2454 .5, Business and Professions Code.

§1639. Approved Continuing Medical Education.
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§1641. Sanctions for Noncompliance.

(a) Any osteopathic physician and surgeon who has not_satisfied the CME requirements
e-pursuant to Section
1635{d9—dur|ng the th#ee two-year CME reqwrement perlod will be required to make up
any deficiency unless a waiver is obtained pursuant to Section 1637. Any physician and
surgeon who fails to complete the deficient hours or provide satisfactory documentation
of CME completion as provided in Section 1636 shall be ineligible for renewal of his-or
her-their license to practice medicine until such time as the deficient hours of CME are
documented to the Board.

(b) It shall constitute unprofessional conduct and grounds for a citation and fine or
disciplinary action, including the filing of an accusation, for any osteopathic physician
and surgeon to misrepresent his-or-her their compliance with the provisions of this
article, to fail to provide accurate or complete information in response to a Board inquiry,

or who fails to comply with the provisions of this article.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p. xciii), Section
1; and Sections 125.9, 2018, 2454.5 and 3600-1, Business and Professions Code.
Reference: Sections 125.9, 2452 and 2454.5, Business and Professions Code.

§1659.30. Authority to Issue Citations and Fines.

(a) For purposes of this article, “executive director” shall mean the executive director of
the bBoard.

(b) The executive director or their designee is authorized to determine when and against
whom a citation will be issued and to issue citations containing orders of abatement,
and administrative fines, or both for violations by a licensed osteopathic physician and
surgeon or a postgraduate training licensee of the statutes and regulations referred to in
Section 1659.31.

N
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(c) A citation shall be issued whenever any fine is levied, or any order of abatement is
issued. Each citation shall be in writing and shall describe with particularity the nature
and facts of the violation, including a reference to the statute or regulations alleged to
have been violated. The citation shall be served upon the individual personally, erby
certified mail return receipt requested, or by regular mail at their last known address in
accordance with Section 124 of the Code if the cited individual is a licensee.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p.cxiii), Section
1; and Section 3600-4, Business and Professions Code. Reference: Sections 124,
125.9, and148 and 2064.5, Business and Professions Code.

§1659.31. Citable Offenses: Fine Amounts and Criteria to Be Considered

The amount of any fine to be levied by the executive director or their designee shall take
into con3|derat|on the lelcable factors Ilsted in SUbd-I-V-I-SIGHSGCtIOh (b){3)—ef—$eet4’en

te—m4¢4gaie—any—demage—emnw¢y—eaueed—by—the—wela¢4en The f|ne shaII be W|th|n the

ranges set forth below in subsections (a) or (c), as applicable.

(a)(1) The executive director or their designee may issue a citation under section
1659.30 for a violation against a licensee of the provisions listed in this section. Unless
otherwise provided in this section, Fthe fine for a violation of the following code sections

shall not be less than $100 and shall not exceed $2500,-except-as-specified-in-items-34
s

(4A) Business and Professions Code Section 119
(2B) Business and Professions Code Section 125
(3C) Business and Professions Code Section 125.6
(4D) Business and Professions Code Section 475(a}H
(8E) Business and Professions Code Section 490
(6F) Business and Professions Code Section 580
(#G) Business and Professions Code Section 581
(8H) Business and Professions Code Section 582
(8l) Business and Professions Code Section 583
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(48J) Business and Professions Code Section 650
(1K) Business and Professions Code Section 651
(42L) Business and Professions Code Section 654
(43M) Business and Professions Code Section 654.1
(#4N) Business and Professions Code Section 654.2
(480) Business and Professions Code Section 655.5
A (P) Business and Professions Code Section 702
48) (Q) Business and Professions Code Section 730
49 (R) Business and Professions Code Section 732
206} (S) Business and Professions Code Section 802{b)} (a)
21 (T) Business and Professions Code Section 802.1
22) (U) Business and Professions Code Section 810

30) Busi | Professions. Code_Seation 2236
31) Busi | Professions. Code Seation 2238

Osteopathic Medical Board Proposed Text
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50) Busi | Profossi ~ode Section 24545
51) Busi | Profossi ~ode Section 24561
52} (V) Business and Professions Code Section 17500

53} (W) Health and Safety Code Section 123110

————— ———
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(X) Civil Code Section 56.10

(Y) Any provision of the Act

(Z) Any provision of the Medical Practice Act (Business and Professions Code
section 2000, et seq.) relating to persons holding or applying for physician’s and
surgeon’s certificates issued by the Board under the Act

(AA) Any requlation adopted by the Board under Division 16 of Title 16 of the
California Code of Reqgulations

(BB) Any other statute or requlation upon which the Board may base a
disciplinary action.

(2) For fines issued for violations of Sections 2244 and 2262 of the Code and Civil Code
section 56.10, the amount of any fine to be levied by the Executive Director or their
designee shall not exceed the amounts specified in Sections 2244 or 2262 of the Code,
or Section 56.36(c) of the Civil Code, as applicable.

(b)(1) Except for fines assessed for a violation of Section 56.10 of the Civil Code, the
following factors shall be considered by the Executive Director or their designee when
determining the amount of an administrative fine:

(A) The good or bad faith of the cited person.

(B) The gravity of the violation.

(C) Evidence that the violation was willful.

(D) History of previous violations.

(E) The extent to which the cited person has cooperated with the Board.

(F) The extent to which the cited person has mitigated or attempted to mitigate
any danger or injury caused by the violation.

__________________________________________________________________________________________________________________________________________________________________________]
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(2) When determining the amount of the fine to be assessed for a violation of Civil Code
section 56.10, the Executive Director or their designee shall consider the factors listed
in Section 56.36(d) of the Civil Code.

(bc) Notwithstanding the administrative fine amounts specified in subsection (a)(1), a
citation may include a fine between $2501 and $5000, if at least one or more of the
following circumstances apply:

1. The citation involves a violation that has an immediate relationshipthreat to the
health and safety of another person;

2. The cited person has a history of two or more prior citations of the same or
similar violations;

3. The citation involves multiple violations that demonstrate a willful disregard of
the law;

4. The citation involves a violation or violations perpetrated against a senior
citizen or a disabled person.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p.cxiii), Section
1; and Section 3600-4, Business and Professions Code. Reference: Sections 125.9 and
148, Business and Professions Code; Section 56.36, Civil Code.

§1659.32. Compliance with Orders of Abatement.

(a) If a cited person who has been issued an order of abatement is unable to complete
the correction within the time set forth in the citation because of conditions beyond his
oer-hertheir control after the exercise of reasonable diligence, the person cited may
request an extension of time in which to complete the correction from the executive
director_or their designee. Such a request shall be in writing and shall be made within
the time set forth for abatement.

(b) An order of abatement shall either be personally served or mailed by certified mail,
return receipt requested. The time allowed for the abatement of a violation shall begin
when the order of abatement is final and has been served or received. When an order
of abatement is not contested or if the order is appealed and the person cited does not
prevail, failure to abate the violation charged within the time allowed shall constitute a
violation and a failure to comply with the order of abatement. Such failure may result in
disciplinary action being taken by the board or other appropriate judicial relief being
taken against the person cited.

————————
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NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p.cxiii), Section
1; and Section 3600-1, Business and Professions Code. Reference: Sections 125.9 and
148, Business and Professions Code.

§1659.33. Citations for Unlicensed Practice.

The executive director or their designee is authorized to determine when and against
whom a citation will be issued and to issue citations containing orders of abatement and
fines against persons, partnerships, corporations or associations who are performing or
who have performed services for which licensure as an osteopathic physician and

of-a-license: Each citation

appropriate, the executive director or their designee shall levy a fine for such unlicensed
activity in accordance with subdivision (b)(3) of Section 125.9 of the code. If any fine
amount remains unpaid six months after the effective date of the final citation order, the

executive director or their designee shall submit to the Franchise Tax Board a request
for interagency intercept collection of any tax refund due the cited person pursuant to
Government Code section 12419.2. The provisions of Sections 1659.30 and 1659.32
shall apply to the issuance of citations for unlicensed activity under this subsection. The
sanction authorized under this section shall be separate from and in addition to any
other civil or criminal remedies. “Final”’ for the purposes of this section shall mean: (a)
the Board’s contested citation decision is effective and the cited person has exhausted
all methods for contesting the citation under section 1659.34, or, (b) the cited person did
not contest the citation decision and the timeframes for contesting a citation under
section 1659.34 have passed.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p.cxiii), Section
1; and Section 3600-1, Business and Professions Code. Reference: Sections 125.9,
and-148 and 2064.5, Business and Professions Code; Section 12419.2, Government
Code.

§1659.34. Contest of Citations.

(a) In addition to requesting a hearing as provided for in subdivision (b)(4) of Section
125.9 of the code, the person cited may, within 15 calendar days after service

of the citation, notify the executive director in writing of his-er-hertheir request for an
informal conference with the executive director regarding the acts charged in the
citation. The time allowed for the request shall begin the first day after the citation has
been served.
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(b) The executive director shall, within 30 calendar days from the receipt of the request,
hold an informal conference with the person cited and/or his-er-hertheir legal counsel or
authorized representative. The conference may be held telephonically. At the
conclusion of the informal conference the executive director may affirm, modify or
dismiss the citation, including any fine levied or order of abatement issued. The
executive director shall state in writing the reasons for his-er-her their action and serve
or mail a copy of his-er-hertheir findings and decision to the person cited within 15
calendar days from the date of the informal conference, as provided in subsection (b) of
section 1659.32. This decision shall be deemed to be a final order with regard to the
citation issued, including the fine levied and the order of abatement.

(c) The person cited does not waive his-er-hertheir request for a hearing to contest a
citation by requesting an informal conference after which the citation is affirmed by the
executive director. If the citation is dismissed after the informal conference, the request
for a hearing on the matter of the citation shall be deemed to be withdrawn. If the
citation, including any fine levied or order of abatement, is modified, the citation
originally issued shall be considered withdrawn and a new citation issued. If a hearing is
requested for the subsequent citation, it shall be requested within 30 calendar days in
accordance with subdivision (b)(4) of Section 125.9 of the code.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p.cxiii), Section
1; and Section 3600-1, Business and Professions Code. Reference: Sections 125.9 and
148, Business and Professions Code.

§1659.35. Public Disclosure; Records Retention.

Every citation that is issued pursuant to this article shall be disclosed to an inquiring
member of the public. Citations that have been resolved, by payment of the
administrative fine or compliance with the order of abatement, shall be purged ten (10)
years from the date of reselutionissuance. A citation that has been withdrawn or
dismissed shall be purged immediately upon being withdrawn or dismissed.

NOTE: Authority cited: Osteopathic Act (Initiative Measure, Stats. 1923, p.cxiii), Section
1; and Section 3600-1, Business and Professions Code. Reference: Sections 125.9 and
803.1, Business and Professions Code.

————— ————
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